
Extract from Hansard 
[COUNCIL — Tuesday, 8 November 2016] 

 p7618a-7630a 
Hon Michael Mischin; Hon Lynn MacLaren; Hon Adele Farina 

SENTENCING LEGISLATION AMENDMENT BILL 2016 
Committee 

Resumed from an earlier stage of the sitting. The Deputy Chair of Committees (Hon Liz Behjat) in the chair; 
member, Hon Michael Mischin (Attorney General) in charge of the bill. 
Clause 19: Section 89 amended — 
Committee was interrupted after the clause had been partly considered. 
Hon MICHAEL MISCHIN: Before the committee was interrupted I was in the middle of addressing one of the 
questions asked by Hon Lynn MacLaren, specifically, the effect of an amendment proposed to section 89(4) of 
the Sentencing Act 1995 that the member said creates a presumption against parole. I indicated that was not the 
case and that it will make it easier for a court so minded to decline to award eligibility for parole, but it does not 
create any presumption to that effect. The reference in section 89(4)(d) to “any other reason the court considers 
relevant” is not an assessment by the court at large; it has to be for the purposes of the act and read with the other 
contents of that subsection and paragraphs and, of course, is subject to the usual test of relevance in an objective 
sense. Although it is whatever the court considers relevant, which allows some wide discretion there, it will, of 
course, be subject to examination, should there be a review of it, as to whether there was actual substantive 
relevance to a consideration. Taking an extreme example and one that I would not expect any court to use but 
simply by way of illustration, if the court said, “I don’t like the colour of the offender’s hair, therefore, I am not 
going to give them parole”, that would be something by no standard considered a relevant consideration in the 
granting or refusal of eligibility for parole. It is not as though it is an ability to pick any reason however random 
and unconnected with the merits of consideration for eligibility of what parole is all about. 
Hon LYNN MacLAREN: What would be the effect if we did not support this amendment and we left it as 
“2 of the following 4 factors” instead of “at least one”, which is the concern of the Aboriginal Legal Service, 
which the Attorney General has addressed? If we left it at two, would there be any effect?  
Hon MICHAEL MISCHIN: The effect if it is not adopted is that the section would remain as it is, and before 
a court could decline eligibility for parole, it would have to identify at least two of those four factors, as it does 
now. I do not have before me the basis for the criticism by the Aboriginal Legal Service and whether it has any 
merit. It may have a concern about it, but I am not quite sure what that concern could be. It will, as I say, make it 
easier for a court, in circumstances it considers appropriate based on relevant considerations, to decline to order 
eligibility for parole. 
Hon ADELE FARINA: Would the Attorney General please explain the reasons behind this amendment, who 
has asked for the amendment and the reason the amendment is being sought? 
Hon MICHAEL MISCHIN: It is to do what the Greens and the ALP continue to urge upon the government, 
which is to extend the discretion of the court to decline parole in appropriate circumstances. It allows for a court 
to take that action if it is dissatisfied that any one of those factors is made out. For a start, I thought that was 
consistent with the Greens’ view on maximising the court’s discretion and was consistent also with the ALP’s 
view as expressed from time to time. 
Hon LYNN MacLAREN: I am trying to find in the explanatory memorandum the rationale for this amendment 
to section 89 of the Sentencing Act. Although there seems to have been genuine intent, the information that we 
have is exactly the opposite. The effect is that there is a presumption against parole, which is exactly the opposite 
of what the Attorney General has said. I wonder whether the Attorney General can point us to where the 
explanatory memorandum gives us the reason for this change. I would have thought that there would be some 
record of parole decisions that points to the fact that these are too onerous and that the courts were able to find 
only one factor, not two factors—the list is quite short. I am still struggling to see the reason for the amendment 
and I am inclined to oppose it. I would like to support the amendment, but I do not see how I can from the 
Attorney General’s response so far. I know there was a statutory review into this, so there must be a reason this 
is being changed. I wonder whether we could have a little more information. 
Hon MICHAEL MISCHIN: If one looks at the explanation for clause 19 in the explanatory memorandum, one 
can see that it explains what it is doing and it states that it provides more discretion to the court to refuse 
eligibility for parole. I do not understand the reasoning that says that it makes it a presumption one way or the 
other. In fact, it may narrow the presumption in favour of parole by allowing the court greater latitude to refuse 
parole if it is satisfied that one reason out of the four is a compelling one, instead of casting about trying to fit it 
into two reasons for declining parole. It extends the discretion of the court. I understood that the Greens were all 
for extending, rather than limiting, the discretion of the court, and that is exactly what this does. The idea that it 
somehow creates a presumption one way or the other is simply wrong. If the honourable member can point to me 
the reasoning behind that, I would be grateful, but I cannot expand on that any further. 
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Clause put and passed. 
Clauses 20 to 24 put and passed. 

Clause 25: Part 5A inserted — 

Hon LYNN MacLAREN: Clause 25 is the subject of considerable concern by the Aboriginal Legal Service. 
This clause inserts new part 5A into the Sentence Administration Act to provide for post-sentence supervision 
orders. These are the PSSOs that we raised during the second reading debate. The new order will apply to 
prisoners serving a fixed term for a serious violent offence. Proposed section 97A of the Sentencing Act 
provides — 

(3) The court may, for the purposes of the Sentence Administration Act 2003 Part 5A, declare the 
offence to be a serious violent offence if the offence — 

(a) involved the use of, or counselling or procuring the use of, or conspiring or attempting to 
use, serious violence against another person; or 

(b) resulted in serious harm to, or the death of, another person. 

(4) The court must regard the existence of any of the following circumstances as an aggravating factor 
when deciding whether to make a declaration — 

(a) the offender has a history of violent offending; 

(b) the offender was in a family and domestic relationship with a victim of the offence when 
the offence was committed; 

(c) a victim of the offence was under 12 years of age when the offence was committed. 

(5) A declaration may be made by the court on its own initiative or on an application by the prosecutor. 

For every prisoner serving a fixed term for a serious violent offence, the CEO is required to provide the 
Prisoners Review Board with a written report about the prisoner no later than three months before the end of the 
prisoner’s term. This applies whether or not the prisoner is subject to an early release order, so the report will be 
either three months before the prisoner is due for release from the full sentence or three months before the parole 
term is due to end. The report must address the defined PSSO considerations, issues raised by a victim, 
behaviour in custody and participation in programs in custody. There is a long list. 

The ALSWA is gravely concerned about this particular option: an offender who breaches a PSSO without 
reasonable excuse commits a crime, for which the maximum penalty is three years’ imprisonment or, on 
summary conviction, the penalty is a fine of $18 000 or 18 months’ imprisonment. Although the ALSWA is 
generally opposed to preventive detention supervision regimes primarily because they constitute double and 
disproportionate punishment, it acknowledges that such regimes already exist in Western Australia, and we have 
talked about the Dangerous Sexual Offenders Legislation Amendment Bill. However, part 5A falls far short of 
the procedural and legal safeguards that we put in place with the Dangerous Sexual Offenders Act. The concerns 
that the ALS has raised with me, and it probably tried to raise them in its submissions to the statutory review, are 
about executive decision-making versus judicial decision-making, the test for imposing post-sentence 
supervision and the impact on Aboriginal people due to the lack of suitable programs in prison and the 
community. We have already canvassed these issues in the second reading debate. I do not know what more 
I can say, other than to say that one of the points that the ALS has raised with us is that there is nothing in the 
proposed provisions requiring the Prisoners Review Board to be satisfied that a prisoner is at high risk or serious 
risk of committing a further serious violent offence upon release. Perhaps we could just start there. 

Hon MICHAEL MISCHIN: No, there is nothing that covers that specifically. However, proposed section 74B 
provides the considerations that need to be addressed when imposing a post-sentence supervision order. I should 
perhaps go through that in more detail. Firstly, whether someone may be subject to a post-sentence supervision 
order is a different question from whether one will be imposed in due course. That could occur through the 
nature of the offence. Those offences are fairly limited but deal with serious acts of violence or threatened acts of 
violence, such as the setting of fires that might endanger others. Whether the prisoner falls within that category 
does not necessarily mean that ultimately upon release from imprisonment they will be subject to a PSSO. In the 
same way, if a prisoner is made eligible for parole as part of their sentence, it does not necessarily mean that they 
will be released on parole, but the vast majority tend to be. That assessment will be done in the same manner as 
consideration of release on parole by the Prisoners Review Board, and the same processes will be followed. To 
the extent that it currently hears submissions from prisoners about why they should be allowed licence on parole, 
so the PRB will deal with these sorts of prisoners. It will also make a risk assessment based on the criteria 
already set out in the Sentence Administration Act, involving safety of the community and the like, as to whether 
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it will allow a prisoner to be released on parole when eligible and under what conditions they will be allowed to 
be released on parole. The board gives reasons for it as part of its statutory reports. Certainly, in the case of 
life-termers, I receive those reports on a regular basis. They are quite comprehensive and give the board’s 
reasons with reference to the criteria for those particular serious offences. 

These matters go before a board made up of a permanent chair and sessional members. It does assessments on 
the materials, and if the board is of the view that a prisoner who is eligible for parole ought to be released, it 
considers the conditions and that happens. For post-sentence supervision, that prisoner would be entitled to be 
released from prison, so no preventive detention is involved. Whether or not a PSSO is imposed, the prisoner 
will be out of custody. Therefore, there cannot be any question of a disadvantage in the custodial incarceration of 
prisoners whether they are Aboriginal or non-Aboriginal. At the end of their sentence, they will be entitled to be 
released—that is, leaving aside dangerous sexual offender matters for the moment. The question then for the 
board is, having assessed them in the same manner as it would do normally with a prisoner under its control and 
over whom it has had oversight, whether there are any unmet treatment needs that need to be addressed that 
could be usefully addressed by way of a PSSO. Again, that involves a risk assessment, but also a consideration 
of the elements in proposed section 74B. They include — 

(a) issues for any victim of a serious violent offence for which the prisoner is in custody, including any 
matter raised in a victim’s submission; 

That is not unlike what is being done now. The proposed section also includes — 
(b) the behaviour of the prisoner when in custody … 

That has nothing to do with culturally sensitive programs. If they prove to be truculent, aggressive in prison or 
difficult to manage for a variety of reasons, those factors are taken into account as to how they might behave 
upon their release. Proposed section 74B continues — 

(c) whether the prisoner has participated in programmes available to the prisoner when in custody, and 
if not the reasons for not doing so; 

Where the ALS is suggesting that somehow there are not culturally appropriate programs and Aboriginal 
prisoners will be disadvantaged, that is a factor the board will take into account. If a person cannot get access to 
a particular program, whether it is because they are Aboriginal or not, that is a factor the board can consider and 
the reasons why they have not taken advantage of that program in its assessment of whether it is proper that they 
be subject to post-sentence supervision. I do not think it could be much fairer than that. It continues — 

(d) the prisoner’s performance when participating in a programme … 
That is whether they are doing their best to reform or whether they are just going through the motions in order to 
tick the box so that they can get out and go about their lives without regard to changing their behaviour, if it is 
antisocial. It continues — 

(e) the behaviour of the prisoner when subject to any PSSO made previously; 
That might work in their favour; it might work against them — 

(f) the likelihood of the prisoner committing a serious violent offence when subject to a PSSO; 
(g) the likelihood of the prisoner complying with the standard obligations and any additional 

requirements of any PSSO; 
It may be that in some circumstances the person is an itinerant and out in the scrub somewhere and there is no 
permanent place of residence or an ability to report or be under supervision, and it may be that it would be futile 
or unnecessarily harsh to impose a PSSO. On the other hand, it may be that their behaviour warrants that sort of 
thing. That is a factor that the board can balance. Then there is — 

(h) any other matter that is or may be relevant to whether the prisoner should be subject to a PSSO 
after the prisoner’s release. 

All of that is taken into consideration. That broad last catch-all is, once again, like all catch-alls, subject to the 
purposes of the act, the purposes of the section and that part of the act about what is a relevant consideration, 
how it ought to be balanced, what the objectives are under the Sentence Administration Act and the like. I would 
suggest that the concerns the ALS raises cannot be made out. 
If things do not work out, or work out in a way that is not intended or that is undesirable, the act of course can be 
amended and reviewed. After every five years, there is a review of the Sentencing Act that will embrace the 
manner in which these provisions work as an adjunct to the operations of the Sentencing Act. Therefore, 
I suggest, with respect, that the member can make her own decision on whether the ALS has a legitimate concern 
or whether it is simply clutching at straws. However, I suggest that on analysis nothing in the legislation as it is 
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drafted will disadvantage any one group of prisoners as opposed to any other, and certainly not on the balance of 
race or ethnicity. That is not a factor within this part of the legislation. That is about as far as I can take that. 
Hon LYNN MacLAREN: I thank the Attorney General for going through those proposed paragraphs. I have 
two concerns arising from them that I will raise with him. The first is with proposed paragraphs (f) and (g), 
which refer to the likelihood of the prisoner committing a serious violent offence when subject to a PSSO. How 
is that determined? How is the likelihood of a prisoner committing a serious violent offence determined under 
post-sentence supervision, and how is the likelihood of a prisoner complying with the standard obligations 
determined? Is that kind of language in any other sentencing legislation? How is that likelihood determined? 
That seems extraordinary language, and I understand why the ALS has brought that to our attention. My 
concerns are growing due to this kind of language in the bill. 
I wanted to bring to the Attorney General’s attention another comment by the ALS that the decisions the 
Attorney General just brought to our attention are being made by the executive rather than the judiciary. That 
point has been well made. The reason I wanted to raise it in this clause is that in our decision-making we need to 
bear in mind that the right to legal representation, transparent decision-making and the requirement to provide 
written reasons, the ability to test evidence and the right to appeal, all accompany judicial decision-making. 
Under the new post-sentence supervision order regime in the Sentencing Legislation Amendment Bill 2016 that 
we are looking at right now, prisoners are very unlikely to obtain legal advice and representation. In many 
instances, they will be unable to adequately address the criteria and put forward their position. If an executive is 
making these decisions and determining things such as the likelihood of a prisoner committing a serious violent 
offence without the benefit of going through a judge and having a legal representative to assist them, how do we 
know that justice will be done? How do we know that these matters will be scrutinised fairly? How do we know 
the likelihood of a prisoner committing a serious violent offence? That would be hard for someone to argue. 
How would a prisoner argue that? They could say, “I am unlikely to break the rules because I really want to be 
out of prison.” The Aboriginal Legal Service is concerned about the kind of language in the bill and executive 
decision-making versus judicial decision-making—the potential impact on a prisoner who does not have the 
assistance that they would have had if there were a judicial hearing instead of an executive making a decision. 
Hon MICHAEL MISCHIN: I do not buy into the idea that somehow a decision by the so-called executive in 
a case involving a risk assessment is any worse or any more likely to be less or more just than that of a judicial 
officer who deals with, perhaps, stricter rules of evidence that may not allow for a full assessment, in a pragmatic 
way, of a prisoner’s reform. Nothing is unusual about the language. If members look at section 5A of the 
Sentence Administration Act 2003, they will see slightly differently framed, but essentially similar, 
considerations of whether the board will allow someone to be released on parole, including — 

(i) the likelihood of the prisoner committing an offence when subject to an early release order; 
(j) the likelihood of the prisoner complying with the standard obligations and any additional 

requirements of any early release order; 
(k) any other consideration that is or may be relevant to whether the prisoner should be released. 

Risk assessment is routine work for the Prisoners Review Board. I will go back a moment. Some of it is framed 
around, as in section 5A(a), the degree of risk. This is what the board does; this is its job. The Prisoners Review 
Board does that assessment based on, amongst other things, its experience; reports of behaviour from prison 
authorities; an assessment of the sentencing remarks of the judge who has imprisoned the prisoner; 
a consideration of the prisoner’s criminal history—not only the offences, but also the character of the offences 
and, if necessary, the circumstances under which they were committed; and, if necessary, psychological and 
psychiatric reports. Assessment is done against assessment tools, whether static or dynamic. A variety of factors 
are considered. There is no suggestion that it ought not to be able to do its job of considering the many prisoners 
that are constantly eligible for parole at any one time of the year in order to make a balanced and effective 
judgement. Sometimes the board gets it wrong; sometimes it lets people out on parole who then breach it. 
Fortunately, that does not happen often. I understand that, at a rule-of-thumb estimate, probably about 300-odd 
prisoners may fall within the PSSO category at any one time. Whether all would be made subject to a PSSO is 
another factor. I think the latest estimate was that at most about one-third of them may be subject to a PSSO. The 
assessment would be done on the same principles that the board currently exercises for prisoners. There is the 
prospect of judicial review, as necessary, and there are appeal provisions and the like, regarding parole. As 
I said, a PSSO is not even about keeping someone in custody as a refusal of parole. PSSOs impose a supervision 
capacity in appropriate cases in which there is still a risk and there may be concern for valid reasons that the 
prisoner might still go off the rails because they either have not been eligible for parole or have been refused 
parole and have unmet treatment needs, as it is called, when it is time to show them the door. In the 
government’s view, that is a worthwhile additional safety mechanism for the community. It also provides an 
ability to direct a prisoner who is eligible for release but who has unmet treatment needs into appropriate 
behaviours. 
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Hon ADELE FARINA: Minister, the ALS raised the issue of culturally competent rehabilitation programs in 
prisons for Aboriginal prisoners in Western Australia, especially in remote and regional areas. It argues that it 
would be difficult or impossible for an Aboriginal male prisoner from a remote area who speaks English as 
a second or subsequent language to adequately explain to the Prisoners Review Board, either in writing or orally, 
why he failed to participate in or complete a generic domestic violence program delivered by a non-Aboriginal 
female. My question is: does the Prisoners Review Board provide interpreters to aid a prisoner in communication 
when they appear before the review board? 
Hon MICHAEL MISCHIN: I do not know whether prisoners physically appear before the review board at 
present for parole matters anyway. However, the reports that are received are examined and, if necessary, 
community advisors can assist the board and the prisoner in putting whatever case they wish to put. It is not 
a question simply of being Aboriginal or non-Aboriginal. The Prisoners Review Board deals with people of 
a variety of different ethnicities, degrees of mastery of the English language and educational levels. I do not 
know whether there was a board before 1963 and the Offenders Probation and Parole Act 1963; there 
probably was something equivalent to it. Certainly, for as long as most of us have been on this planet, there 
has been a Prisoners Review Board or a parole board of some form that has had the experience of dealing with 
prisoners of all shapes, sizes and backgrounds, and the experience to glean from them the appropriate 
information to address the criteria for release in the Sentence Administration Act 2003. I have no concerns 
about that and I have never encountered a report about any prisoner in which their command of the English 
language or the availability of programs has been held to their disadvantage except to the extent that if they 
have not had treatment for their particular offending needs, it would be a factor that is taken into account. 
However, if it is simply a matter of inappropriate programs being applied, it would not be held against 
the prisoner. 
Hon ADELE FARINA: What are the qualifications and experiences of each of the members of the 
Prisoners Review Board and, specifically, are any of them psychologists or psychiatrists? 
Hon MICHAEL MISCHIN: There are psychologists. I recently appointed about half a dozen or so members 
to replenish the board. Something like 30 or 40 sessional members of the board are members of the 
community with various qualifications, backgrounds and experience. They are called upon by the chair to sit 
on the board as necessary. There is not one small group; it is a mixture of people from various backgrounds. 
In certain cases the board can call on people who are skilled in a particular area. I suggest that the work that is 
being done here—the risk assessment that is being undertaken—is routine for the board. 
Hon ADELE FARINA: I am still having difficulty with the fact that under the dangerous sexual offenders 
scheme there is a requirement specified in the legislation for two expert reports to be obtained and for those to 
be submitted as evidence through the process before the Supreme Court, yet there is no requirement under this 
piece of legislation for expert opinion or expert reports to be obtained. I would like to know why the minister 
thinks there should be a lesser standard in relation to the application of this particular legislation when the 
imposition of a supervision order imposes on the liberty of that individual after they have completed the 
sentence imposed by the courts. 
Hon MICHAEL MISCHIN: It is because the exercise being undertaken by the board is not one that results 
in the loss of liberty. There is a constraint on the person’s behaviour by requiring them to abide by certain 
conditions, but it is of a character that is routine to the sort of work that the board does in assessing suitability 
for release on parole. That is unlike dangerous sexual offenders, where they are looking at someone who 
would be entitled to release but who would otherwise be kept in custody beyond their sentence for an offence 
they have not yet committed, which requires a higher degree of assessment of risk and propensity to commit 
offending of a particular type. It is not simply that the person is likely to start fights in pubs but that the 
person is likely to commit serious sexual offences. That is the dangerous sexual offender legislation. That 
requires assessments that are well beyond what would routinely be dealt with by the Prisoners Review Board. 
As I have indicated, the Prisoners Review Board deals with all manner of prisoners, including serious 
offenders as well as low-level offenders. It makes these assessments of risk and suitability all the time. It is 
looking at a relatively small handful of people who have not had parole or who have unmet treatment needs 
and who are coming due for release, and there is a sufficient level of concern that unless they are under some 
level of objective control, they would resort to criminal behaviour, both to their disadvantage and the 
disadvantage of members of the community. But it is not keeping them in custody and they will not return to 
custody unless they commit a further offence. That is very different from the case of a dangerous sexual 
offender, where a breach of the order can result in them being returned to custody. 
Hon ADELE FARINA: A breach of an order could actually result in a person under a post-sentence 
supervision order being returned to custody as well. 
Hon MICHAEL MISCHIN: Yes, but only if they are charged with that breach and if it is proven against 
them beyond reasonable doubt and the sentence is one of imprisonment. That is not necessarily the case with 

 [5] 



Extract from Hansard 
[COUNCIL — Tuesday, 8 November 2016] 

 p7618a-7630a 
Hon Michael Mischin; Hon Lynn MacLaren; Hon Adele Farina 

an offence under proposed section 74L. It is characterised as a crime, sensibly, because if that offender 
commits some other serious offence that might have to be dealt with on indictment—for example, attempted 
arson or arson—the breach can be dealt with as well. However, in the majority of these cases, unless the 
offence is of that character, one would expect that the breach would be a breach of a condition and could be 
dealt with summarily either by way of a fine or the alternatives to the payment of a fine, or by way of 
imprisonment up to 18 months if it is serious enough. Again, that would be a question of not just the gravity 
of the breach involved, but I would have thought that the substantive offence would take priority over any 
breach; it usually does. It is not inevitable that they would go to jail, and it is not simply for the breach; it is 
for the committing of an offence. 

Hon ADELE FARINA: Could the minister provide us with some explanation of the type of breaches that would 
result in a term of imprisonment being imposed by the courts, as opposed to a fine? Given we are dealing with 
offenders who are at high risk of reoffending, which is why they are under this program in the first place, 
I would have thought a breach of a supervision order would not in all likelihood result in a fine. Obviously, they 
are high-risk offenders and have been put under very strict supervision orders for the purposes of minimising the 
likelihood of the risk of reoffending. A breach of that supervision order should be treated by the courts as 
a serious matter, and one for which a court would not lightly impose a fine as opposed to a penalty of 
imprisonment, which is what is prescribed by the legislation. What gravity of breach would be required to 
differentiate between a fine being imposed and a period of imprisonment being imposed? 
Hon MICHAEL MISCHIN: I am reluctant to speculate in a way that might suggest I am limiting the courts’ 
discretion in these cases. A question was raised about an offender who does not agree to be the subject of one of 
these orders: it is not a question of agreeing. They are liable to it by the nature of the offence that got them 
convicted in the first place, or because a court at the time of sentencing them said, “This is a serious violent 
offence and you are going to be subject to this regime at the end of your sentence, if appropriate.” Having got to 
that stage, let us say the offender, as one of the standard obligations, must report to a community corrections 
centre within 72 hours after being released or as otherwise directed by a community corrections officer, and 
notify of any changes of address as in section 74F. Let us say they do not and decide to go on a bender or 
something. The first time around they are charged with a breach because they did not report and there was no 
reasonable excuse for it. A court might think, “All right; in the circumstances I will impose a fine.” If the second 
time around they do not report their change of address—one of standard conditions—when that is raised again, 
the court might say, “All right; I will impose another fine”, or some kind of other community-based order. If, 
however, the prisoner proves to be consistently truculent and defiant of the orders placed on them, a court may 
come to the view that they just simply will not listen and so imprisons them for a period of time, albeit 
a relatively short one, one might have thought, to start with. It could be up to 18 months if dealt with summarily, 
and with the changes to the minimum terms of imprisonment that might be imposed it could be as little as three 
months. There is discretion for how that would be dealt with, and the reasons for imposing one disposition or 
another would be dealt with by the court at the time; it would not be dealt with by just the board. It would not be 
dealt with by the Director of Public Prosecutions or Corrections, in the case of dangerous sexual offenders 
breaching conditions after which they are taken back to court and the default disposition would be that they have 
breached the terms of their being allowed out of custody. Here it would be dealt with as an offence, a breach of 
an order of the court and/or the board, and, if proven, a disposition by the court according to what would be an 
appropriate means of dealing with that particular breach. In the case of a recidivist, a term of imprisonment 
might be imposed. That assumes, of course, that no other substantive offence has been committed. If it has, that 
offence and the disposition would be looked to to guide how the court would deal with the breach of the order. 
Hon ADELE FARINA: One of the offences under the proposed schedule 4 offences is murder. In the event that 
a person has committed a murder and is in jail—it is obviously identified as a serious violent offence—and the 
review board determines that a post-supervision order should be considered in relation to the release of that 
prisoner, how does the review board go about making the risk assessment about the likelihood of that person 
committing another serious violent offence if there is this isolated offence of murder? 
Hon MICHAEL MISCHIN: It is not likely that it would be applied to murder in any event. It is included in the 
proposed schedule because it is a serious violence offence, but here we are dealing primarily with things with 
fixed terms of imprisonment rather than life terms that are indefinite when there would be a consideration for 
parole anyway. The murder offence is there simply as an indication because it is consistent with being a serious 
violent offence, but in cases in which a prisoner is being considered for parole, a different regime would apply. 
How do we deal more generally with serious one-off offences? Again, it is in the same manner. One would 
consider their eligibility for release for parole if eligibility was allowed as part of the sentence. There may be 
factors in favour of a release on parole, notwithstanding a serious one-off offence. It is not likely, I would have 
thought, that a post-sentence supervision order would be imposed on someone with no criminal history other than 
a single offence, no matter how grave, unless the assessment of their behaviour in prison and the like suggests that 
they are likely to offend again. These things are not judged on the basis of just one of the several categories. It is 
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not just how they perform and behave in prison; a raft of categories give an indication of how the person is likely 
to support themselves upon release. But it is an exercise that is not unknown to the Prisoners Review Board, 
which would be seeing from time to time prisoners whom it has considered ought not to be given the benefit of 
release on parole because they are still a menace or still have not reformed, but it is constrained by the current 
legislation that once the time is up, it cannot do anything about them. This deals with those who could use up to an 
extra two-year period of oversight once the prison door is shut behind them and they are let loose. I do not expect 
that these sorts of orders will be routine by any means, in the same way that dangerous sexual offender-type 
orders are not routine; indeed, only a small number of people are involved in those. 
Hon ADELE FARINA: When the Attorney General provided his answer, he said that it was unlikely that 
a person who had been convicted of murder would be considered for parole by the Prisoners Review Board and 
therefore the review board considering the imposition of a post-sentence — 

Hon MICHAEL MISCHIN: Sorry, maybe I did not express that clearly. Currently, a prisoner would be 
sentenced to life imprisonment for an offence such as murder. Under section 279(4) of the Criminal Code, there 
is capacity to impose a finite term in some cases of murder if the person satisfies certain conditions—namely, 
when the person is not likely to be a threat to the safety of the community when released from imprisonment and 
when it would be clearly unjust to impose life. Those who are subject to life imprisonment are governed by 
a slightly different regime under the Sentence Administration Act whereby there are statutory reviews at the 
completion of the minimum term that is provided by the court, whether it is 20 years in the case of strict security 
life imprisonment or some other term set by the court. In those cases, the board prepares a statutory report, which 
it sends to the Attorney General of the day, recommending that the Attorney General either advise the Governor 
to release the offender on parole for a particular period; or make a recommendation for release; or make 
a recommendation for, say, a resocialisation program as a precursor. Somewhat different considerations apply 
and in any event, we are not looking at a post-release supervision order; rather, it is parole for a period of time. It 
is not as though after the completion of that term in custody we have to rely on this. In those limited cases of 
murder when a finite term is set, yes, potentially, but judging by the criteria, unless something has happened in 
the time that the person has been in custody in prison that indicates that they are still a cause for concern, it is 
unlikely that they would be subject to a PSSO because the criteria is such that they would not be given a finite 
term anyway rather than life, unless they clearly did not form a danger to the community at the time of 
sentencing and it was clearly unjust to give them a life term. I think the combination of those factors means they 
are probably least likely to be subject to a PSSO, but for prudence they would be included because it is a serious 
violent offence. 
Hon LYNN MacLAREN: Clause 25 is a very long clause and contains a lot of detail about a post-sentence 
supervision order. What is the limit to which someone can be subjected to a PSSO? 
Hon Michael Mischin: Two years maximum. 
Hon LYNN MacLAREN: It is a maximum of two years, yet it can be amended. Can an amendment be made to 
a PSSO to extend its time? Proposed section 74I states that the board may amend a PSSO at any time before the 
end of the PSSO period. Can that amendment include extending it beyond two years? Perhaps in his address the 
Attorney General can also deal with whether a PSSO can be cancelled and whether a person be given a new one 
for an extended period. 
Hon MICHAEL MISCHIN: I will deal with the first question first. Proposed section 74E states that the PSSO 
period is for two years beginning on the dates that are specified in proposed section 74K(2). Although proposed 
section 74I allows for an amendment, its terms do not allow for an extension of any period. There will be an 
amendment to the order, but that order can be for only two years. Can another PSSO be imposed afterwards? 
Yes; if an offence is committed and an offender is sentenced to a term of imprisonment, the order can be for 
a period of up to another two years. I think that is about the only circumstance. 
Hon ADELE FARINA: Can I clarify this, minister? I thought that an offender would be put on a supervision 
order for the balance of that two-year period that was interrupted by them being imprisoned again. Is the minister 
saying that if a person is imprisoned and they are released on a PSSO, it could be for the full two years even if 
they have served 12 months previously on a PSSO? 
Hon MICHAEL MISCHIN: Yes and no; perhaps that was not clear. Proposed section 74J allows for the 
cancellation of a PSSO by the board at any time before it expires. If an offence is committed and an offender is 
sentenced to imprisonment for that offence, the PSSO applicable to the supervision order is cancelled. That is 
two circumstances. Proposed section 74K states that if a PSSO is cancelled by reason of committing an offence, 
the board can subsequently make another PSSO for a period that will begin on the date when the prisoner is 
released and must not be any longer than the balance of the one that was cancelled. However, of course, if 
a prisoner commits an offence that results in the cancellation of the PSSO but that offence is another violent, 
serious offence of the character that would have made them eligible for a PSSO in the first place, then yes, 
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another PSSO can be imposed at the end of whatever term they have served for that subsequent serious violent 
offence. 
Hon Adele Farina: Is that for the two years? 
Hon MICHAEL MISCHIN: It is up to two years, yes, but that would be at the end of whatever term they have 
served in prison for that offence. 
Hon ADELE FARINA: Would the provision of serving out the balance that has not been served occur when 
a PSSO was breached that resulted in a period of imprisonment? 
Hon MICHAEL MISCHIN: Yes, if it is for — 
Hon Adele Farina: For the breach of a condition of a PSSO? 
Hon MICHAEL MISCHIN: If they committed an offence that was not a serious violent offence. I will give the 
member an example, if I may. Let us say that a person is under a two-year pre-sentence order and they have 
completed a year of it. They then breached it by way of a stealing offence. That would cause a breach that is 
proven without reasonable doubt to be a breach. It will cancel the PSSO but a fine will be imposed on the person. 
The PSSO would then continue for the remaining year. If, however, the person goes to jail for a year for a more 
serious offence such as burglary, at the conclusion of that, they can still be the subject of a PSSO for the 
remaining year. On the other hand, if they commit a breach offence that is a serious violent offence, then, yes, 
a new PSSO can be imposed on them for up to two years. 

Hon ADELE FARINA: Who determines whether there has been a breach of a PSSO condition? Under the 
provisions of this legislation, does that person determine whether to simply give the offender a caution or 
proceed to take some action for a breach? 

Hon MICHAEL MISCHIN: In the same manner as with any breach of parole, a community corrections 
officer would identify the breach. If prosecution action is taken it will be taken by the police. They would lay 
a charge and it would take its course. If, for one reason or another, it was thought that the charge ought not to 
proceed, it could be withdrawn. It could be that no charge is brought because of the nature of the evidence. 
There are a variety of possibilities but it will be dealt with in the same way as any breach of a parole order. 

Hon ADELE FARINA: Is there a capacity for the corrections officer to determine that there is a breach that 
should be referred to the police and then for the police to make an independent assessment not to prosecute for 
the breach? 

Hon MICHAEL MISCHIN: It would be the normal prosecution process. Whoever is vested in the power to 
charge would ultimately make a decision, based on their prosecutorial discretion, on whether to lay that 
charge. Mechanisms are in place for the review of those sorts of things. It would be the same process that is 
currently available for breaches of parole orders. 

Hon ADELE FARINA: Is there any capacity for a post-sentence supervision order to be made and heard ex 
parte? 

Hon MICHAEL MISCHIN: It would be dealt with by a court in the usual fashion. I do not believe that there 
would be any ability to convict ex parte. Certainly someone cannot be imprisoned on an ex parte conviction 
anyway, so that would require them to be called before the court at some point even if it could proceed ex 
parte. I do not have that information in front of me at the moment but I would have thought that, again, it 
would be dealt with in the same manner as any breach of a parole order that involves an offence. 

Hon ADELE FARINA: Does the Prisoners Review Board of Western Australia have a standard risk 
assessment method that it uses in assessing the risk of the likelihood of the offender reoffending? Is that 
method a very flexible thing that applies in different circumstances in different cases as the case requires, or is 
it a standard risk assessment method; and, if so, what is it? 

Hon MICHAEL MISCHIN: I can get some further information on how it goes about its function if the 
member is interested, and probably a briefing with the chair of the board or one of his officers. I know that in 
the more serious cases a number of risk assessment tools are used by forensic psychologists, in particular, to 
deal with assessments of risk of violence, risk of domestic violence and so on. My understanding is that none 
of these tools is perfect or entirely scientific as opposed to empirical in their nature and they all involve an 
element of judgement. Apart from that there would be experience and commonsense in looking at a person’s 
behaviour in the past as to whether they, in common parlance, pass the “pub test” for being someone that 
needs to be looked at carefully and may be a risk. I can get more formal information on it. It is one of those 
skills that would be assisted by formal tools but is not governed entirely by them. 
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Hon ADELE FARINA: That leads to my next question. What evaluation, if any, has been undertaken of the 
risk assessment methods used by the Prisoners Review Board and the accuracy of those tools? 

Hon MICHAEL MISCHIN: I understand that both the Department of Corrective Services and the Prisoners 
Review Board regularly assess their tools through consulting universities and the like. Again, I cannot give 
the member the detail of that. The member is probably better off if I arrange a briefing so that she can 
understand the way it conducts its business. The same techniques on a case-by-case basis would be applied to 
post-sentence supervision orders as they would be for any consideration for release on parole. 

Hon ADELE FARINA: That leads to my next question: is that information made public so that it is 
transparent and people can evaluate whether these assessment tools are working and whether there is some 
efficacy in the application of supervision orders to reduce the risk of reoffending? 

Hon MICHAEL MISCHIN: I am informed that the board would not necessarily publish the tools that it 
uses. Universities might publish something on the efficacy of various assessment tools, but I do not think that 
the board would evaluate those tools, rather than simply identify the sorts of considerations to which they 
would have regard. 

Hon ADELE FARINA: I suppose that creates some concern about the issue of transparency when people are 
before the Supreme Court and the Supreme Court needs to provide reasons for its decision. It is public and on the 
record, and people can then track to see whether that person reoffends and finds themselves before the courts 
again. This whole process with the executive as the decision-maker creates some serious concerns about 
transparency and the capacity for us to evaluate the effectiveness of that process and the imposition of 
supervision orders in reducing the risk of reoffending. 
I would like to ask just one other question in this line of questioning. I want to put a proposition to the 
Attorney General and ask him to comment on whether he agrees with it. Does the Attorney General agree that 
these post-sentence supervision order provisions provide for custodial sentences to be imposed for breaches of 
supervision orders using civil burdens of proof that deprive the individual of their liberty without the evidentiary 
and procedural safeguards built into criminal trials? 
Hon MICHAEL MISCHIN: No. 
Hon ADELE FARINA: Can I ask the Attorney General to provide reasons for his answer? 
Hon MICHAEL MISCHIN: Proposed section 74L prescribes an offence. It states — 

A supervised offender who breaches a PSSO, without reasonable excuse … commits a crime. 
That would need to be proved in a court beyond reasonable doubt on the basis of admissible evidence. No, it is 
not the civil standard. It would be beyond reasonable doubt and before a court, not by some executive action but 
by judicial determination. 
Hon LYNN MacLAREN: I have a question about proposed section 74L. The proposed penalty in line 8 is 
imprisonment for three years. It does not specify that it is imprisonment for up to three years. Why does the 
Attorney General consider that it means up to three years? Is that standard drafting? 
Hon MICHAEL MISCHIN: It is standard drafting, and I think it is found in the Interpretation Act, from 
memory, which also provides that if an offence is characterised as a crime, it must be dealt with on indictment, 
and that if a summary penalty is also prescribed, it can be dealt with summarily, and things of that category, as 
procedural matters. It would not be the Criminal Procedure Act. I think it is the Interpretation Act. 
Hon LYNN MacLAREN: In proposed new part 5A, we are talking about post-sentence supervision of certain 
offenders. We are not talking about parole. We are talking about prisoners who have completed their sentence. 
Hon Michael Mischin: Yes. 
Hon LYNN MacLAREN: Yet the terminology throughout this proposed new section is “prisoner”. Presumably, 
they have completed their sentence and are a free person, and we are supervising their freedom. Yet we are 
talking about them as prisoners. 
Hon MICHAEL MISCHIN: They are certainly prisoners when the application is made. The application needs 
to be made before they complete their term of imprisonment, hence they are prisoners at the time. 
Hon Lynn MacLaren: I see the Attorney General’s point, but — 
Hon MICHAEL MISCHIN: Section 4 of the Sentence Administration Act states — 

prisoner means — 
(a) a person sentenced to a fixed term, whether a parole term or not; or 
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(b) a person sentenced to a life imprisonment; or 
(c) a person sentenced to indefinite imprisonment; or 
(d) a Governor’s pleasure detainee; 

That is the general definition. Proposed section 64A of the bill states — 
prisoner means a prisoner who is serving a fixed term for a serious violent offence; 

That is an even smaller category of people who are serving a term of imprisonment. We are dealing with 
a prisoner who before the end of that prisoner’s term is subject to an order. 
Hon LYNN MacLAREN: The PSSO is developed three months before the end of the prisoner’s term—it cannot 
be later than that—and it could be as long as two years. 
Hon Michael Mischin: From the completion of the term. 
Hon LYNN MacLAREN: Yes, from the completion of their sentence, and we are still talking about them as 
prisoners. Strictly speaking, they are free people, and we are supervising them. 
Hon MICHAEL MISCHIN: No, that is not quite right. They are a prisoner up until the time that they become 
a supervised offender, which is at the completion of their term. Proposed section 74E(1) states that a PSSO is an 
order that the person specified in the order—the supervised offender—must during the PSSO period comply with 
the provisions outlined in paragraphs (a), (b), (c), (d), (e) and (f), and so forth. Therefore, for all the things that 
happen during the course of the order, they are called supervised offenders. However, at the time the application 
is made, the people who are eligible for it are prisoners. 
Clause put and passed. 
Clauses 26 to 48 put and passed. 
Clause 49: Section 39 amended — 
Hon LYNN MacLAREN: Division 3 of the bill introduces a new sentencing option, namely a suspended fine. 
The Aboriginal Legal Service has written to me and has advised that it has no objection to this new sentencing 
option. However, it notes that there appears to be a drafting error. Section 39 of the Sentencing Act sets out the 
hierarchy of sentencing options. Under the proposed amendment, a suspended fine will be listed after a fine. 
Therefore, new section 39(2)(ca) should be inserted before, rather than after, the current section 39(2)(c). New 
section 39(3) provides that a court must not use a sentencing option in subsection (2) unless it is satisfied that it 
is not appropriate to use any of the options listed before that option. Therefore, the option of a suspended fine 
must logically be listed before a fine. 
Hon MICHAEL MISCHIN: Let us see whether I understand the argument correctly. Section 39 of the 
Sentencing Act applies to all offenders who are natural people as opposed to corporations and, subject to certain 
provisions, the court can sentence an offender to anything from subparagraphs (a) to (h) as a list of punishment 
as dispositions. Subsection (3) tells us that the court cannot use one of those unless having regard to division 1 of 
part 2, but it is not appropriate to use any of those listed beforehand. If I, as a court, were minded to impose the 
suspended imprisonment provision under section 39(2)(f), I could do that only if any of the proceeding 
provisions in paragraphs (a) to (e) were not an appropriate disposition. Hon Lynn MacLaren or the 
Aboriginal Legal Service are saying that the insertion of proposed section 39(2)(ca) should be somewhere other 
than before paragraph (d) and after paragraph (c). Is that right? 
Hon Lynn MacLaren: Yes. 
Hon MICHAEL MISCHIN: That would be on the basis that proposed section 39(2)(ca) is more serious before 
paragraph (c). It is arguable. The position that was taken, however, by those advising and suggesting is that it is 
more onerous than simply a fine. With a fine, one can immediately enter into time-to-pay arrangements, work 
and development orders or a variety of other things to satisfy that order. With a suspended fine, a person is 
looking at having that fine hanging over their head over a period rather than accepting an immediate punishment. 
Yes, we can argue about it but the decision was taken that it is probably a more serious limitation on a person 
than an immediate disposition of a fine. 
Hon ADELE FARINA: With the application of section 39(2)(c), would imposing a fine and the order to release 
the offender not allow for an order to be made that allowed the offender to pay that fine over a period by 
instalment? 
Hon MICHAEL MISCHIN: No; that would be the subject of an arrangement through the Fines Enforcement 
Registry, unless the court has ordered that the person has, say, 28 days to pay the fine. But if the fine is imposed, 
it all has to be paid as a single sum as a rule, unless the offender makes an arrangement with the 
Fines Enforcement Registry for a time-to-pay order or another disposition. 
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Clause put and passed. 
Clauses 50 to 52 put and passed.  
Clause 53: Section 23A inserted — 
Hon LYNN MacLAREN: This clause is about the victim impact statement. There are amendments to the 
definition of “victim”. Clause 53 of the bill amends the definition of “victim” for the provisions under the 
Sentencing Act that enable a victim to provide a victim impact statement to a sentencing court. This is also 
relevant to the Restraining Orders and Related Legislation Amendment (Family Violence) Bill 2016 that is 
coming up. According to the Aboriginal Legal Service, the definition of a victim is broadened to mean a primary 
victim, a person against whom the offence was committed and a witness to an offence that included violent 
sexual assault, bodily harm or death or a family victim, or a member of the primary victim’s immediate family, 
irrespective of whether the person has suffered personal harm as a result of the offence. The proposed 
amendments state that a primary victim may provide a victim impact statement containing particulars of personal 
harm, bodily harm or psychological or psychiatric harm suffered as a direct result of the offence. A family victim 
may provide a victim impact statement containing the impact of the primary victim’s personal harm on the 
members of the primary victim’s immediate family. The bill defines a member of the primary victim’s 
immediate family to include a wide range of persons, such as a spouse, a de facto partner, a fiancé, a parent, 
grandparent, guardian, stepparent or step-grandparent, a child, grandchild, stepchild, step-grandchild or some 
other child for whom the primary victim is the guardian and a brother, sister, half-brother, half-sister, stepbrother 
or stepsister; it also states that if, at the time of the offence, the primary victim was an Aboriginal person or 
a Torres Strait Islander requiring care, a person who, in the opinion of the court, is regarded under the customary 
law or tradition of the primary victim’s community is the equivalent of the primary victim’s guardian or carer. 
The phrase “requiring care” in relation to a person means a person who is under 18 years old or appears to be 
under 18 years of age or because of a mental or physical impairment is unable to give a victim impact statement. 
The Aboriginal Legal Service WA supports the extension of the definition of a victim to recognise equivalent 
relationships under Aboriginal customary law for guardians or carers of children or adults with mental or 
physical impairment. However, this too was flagged in the second reading. It is the view that other equivalent 
relationships under Aboriginal customary law or tradition should be equally recognised. For example, if an 
Aboriginal person is considered to be equivalent to a person’s mother or grandmother under Aboriginal 
customary law or tradition this should be recognised irrespective of whether the primary victim is under 18 years 
of age or suffering from a mental or physical impairment. As noted, a member of the primary victim’s immediate 
family may provide a victim impact statement containing the impact of the primary victim’s harm on the 
members of the primary victim’s immediate family. As just one example, an Aboriginal aunty who has raised her 
nephew since infancy and is considered to be that child’s mother under customary law should be permitted to 
provide a victim impact statement in the same way as a biological parent. 
I know that the Attorney General has given this some thought because we discussed it in the second reading 
debate. Is there a way to modify this clause to take into account these additional and obviously related victims in 
the case of Aboriginal customary law or tradition?  
Hon MICHAEL MISCHIN: I understand the argument that the honourable member is making. I am informed 
that if one were simply to remove the age restrictions, it would cause difficulties with the broadness of the pool 
of potential victims. But I understand what the member is driving at and the concern of the Aboriginal Legal 
Service of Western Australia. It is something that I am not prepared to fiddle with at the moment in the bill. It 
requires some greater consideration of the implications and how it is framed. It is something that I understand the 
Commissioner for Victims of Crime, who of course is the advocate to government on behalf of victims, is giving 
thought to. I will take the commissioner’s advice in that regard and consider whether any broadening of it is 
warranted in due course. I would not be prepared to tamper with this, which is a significant advance over what 
was previously in place, at this time and on the run. 
Hon LYNN MacLAREN: This bill was introduced in this chamber and we will use our best endeavours to pass 
a bill that is of the highest standard possible. If the Attorney General will consider whether at some future stage 
it may be amended, I am sure that that would be gratefully appreciated, now that we have brought it to his 
attention that potentially some victims will not have an opportunity to give an impact statement. Even as good as 
this definition is, it still does not quite get that example that the ALS brought to our attention. 
Hon ADELE FARINA: I might just take this opportunity to put the opposition’s position on the record. We 
support dealing with this issue through some future expansion of this provision and also note that we are 
a multicultural community. It is not only Aboriginal communities and people who have extended family 
arrangements. It is very big in African and other ethnic communities, so it would address an issue that goes 
beyond just Aboriginal people in our multicultural community. I appreciate that the wording and the drafting will 
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always be a bit of a challenge in setting those limits, but I acknowledge the Attorney General’s willingness to 
have a further look at that at some future time—hopefully not too far away. 
Hon MICHAEL MISCHIN: I will consider it certainly in my next term after March next year! 
Clause put and passed. 
Clauses 54 and 55 put and passed. 
Clause 56: Section 49 amended — 
Hon LYNN MacLAREN: Clause 56 relates to conditional release orders. My colleague Hon Robin Chapple 
raised this issue in his contribution to the second reading debate. I do not have the specific questions with me at 
this time, but he raised some matters to try to clarify the usage of this clause. Division 5 of the bill contains 
proposed amendments to part 7 of the Sentencing Act. Currently, section 49 of the Sentencing Act provides that 
a court making a CRO may impose any requirements on the offender that it decides are necessary to secure the 
good behaviour of the offender. The amendments provide that, without limiting this option, the court may 
impose a requirement that the offender participate in an activity approved by the CEO of the Department of the 
Attorney General. The CEO of the Department of the Attorney General may approve any educational, vocational 
or personal development program, unpaid work or any other activity the CEO of DOTAG considers appropriate. 
The number of hours for such a requirement must be at least 10 hours and not more than 60 hours. The court 
may also require the offender to record his or her compliance in a logbook approved by the court. These 
amendments are designed to reduce the cases of imprisonment of fine defaulters by providing an alternative 
option to a monetary fine. The second reading speech notes that it is hoped that some of the over 5 000 volunteer 
organisations, not-for-profit community organisations and local governments will be involved in the scheme. It 
appears that this new option is loosely based on the New South Wales work and development order scheme, 
although it does not apply to fine defaulters and, as the Attorney General is aware, the Aboriginal Legal Service 
of Western Australia is strongly in favour of the introduction of a work and development order scheme for fine 
defaulters based on the model in New South Wales. Although ALSWA supports this new option in principle, it 
is concerned about its likely effectiveness in reducing fine defaulters.  
Section 47 of the Sentencing Act 1995 provides that a court may impose a conditional release order only if, 
among other things, there are reasonable grounds for expecting that an offender will not reoffend during the term 
of a CRO. This condition means that the option of a CRO tends to be reserved for first-time offenders or 
offenders with a short and minor criminal history. It is not likely to apply to offenders with repeated, less serious 
offences. These offenders will probably continue to receive and accumulate multiple fines. Many of ALSWA’s 
clients who accumulate multiple fines, are unable to pay those fines, and are ultimately imprisoned for non-
payment suffer, from mental health issues, have cognitive impairments, substance abuse problems and/or are 
homeless. These are the most vulnerable and disadvantaged members of the community and precisely the cohort 
who would benefit from the imposition of a CRO with appropriate programs. 
Hon MICHAEL MISCHIN: I am not sure what the question is, but it would be wrong in principle to impose 
any community-type order on someone if we are simply setting them up to fail. Of course, the assessment of 
whether there are reasonable grounds to expect that they will be able to complete the conditions of a CRO, as in 
any other sort of order imposed by a court, is not an unreasonable expectation. Setting people up to fail only 
creates more offences because the conditions will be breached and that will limit the options that might 
ultimately be imposed on them. It is not simply a matter of imposing non-custodial dispositions just to avoid 
people suffering the consequences of their offending. Other nuanced orders are available, such as intensive 
supervision orders and other forms of orders, to deal with certain people. In the case of mental health issues, 
there are mental health diversion courts. There are drug diversion courts and a variety of things that are being 
experimented with or that are already in place and working quite satisfactorily, but it is not an unreasonable 
expectation that people will be able to complete the orders imposed on them. 
Hon ADELE FARINA: The ALS is expressing concern about whether enhanced conditional release orders will 
be available only for first-time offenders or whether they will also be available for people who have offended 
a couple of times. I point to a paragraph in the Attorney General’s second reading speech in which he states — 

It is important to reiterate at this point, this enhanced conditional release order is not to be equated with 
the current community service component of a community based order or with the current work and 
development order under section 57A of the Sentencing Act. Both these have statutory compliance 
requirements, supervised by officers from the Department of Corrective Services. These enhanced 
conditional release orders are different. 

For those of us who do not have very detailed knowledge of each of those three measures, can the 
Attorney General explain the differences between them?  
Hon MICHAEL MISCHIN: The primary difference is that, firstly, there is no supervision component in 
a CRO. It is not supervised by the Department of Corrective Services and there is compliance regime, such as 
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filling out log books or attendance records or things of that character. A breach of it is not an offence. If there is 
a breach, an offender is no longer on good behaviour and they will suffer the consequences of whatever penalty 
was imposed as a default for that failure as a price of the licence to be released on good behaviour—that is, the 
payment of a fine or as the case may be. It is a less stringent regime. Again, coming back to the original point 
raised by Hon Lynn MacLaren, the criteria for allowing an offender to be eligible for such a thing is that there is 
a reasonable expectation that they do what the court requires; which is to be on good behaviour over that time. It 
does not necessarily mean that it is limited to first offenders. That would depend, of course, on that person’s 
criminal history and behaviour over time, and the extent of the offence for which a CRO is being considered, the 
nature of the offence and circumstances in which it was committed. 
Clause put and passed. 
Clauses 57 to 60 put and passed. 
Clause 61: Section 4 amended — 
Hon LYNN MacLAREN: The bill amends section 4(4) of the Sentencing Act to provide that a reference to the 
suspension of a term or terms of imprisonment is a reference to the suspension of the whole of or part of a term 
of imprisonment. Corresponding amendments are made to section 76, which deals with suspended sentences, to 
remove the reference to suspending the whole of the term. ALSWA notes that despite the second reading speech 
indicating that conditional suspended sentences can be partially suspended, there does not appear to be any 
corresponding amendments to section 81 of the Sentencing Act. That section currently provides for conditional 
suspended sentences of imprisonment and it will require an amendment to enable suspension of the whole of or 
a part of the term of imprisonment. ALSWA is supportive of the introduction of partially suspended sentences on 
the basis that they will be properly utilised as an alternative to immediate imprisonment rather than as an 
alternative to a wholly suspended sentence. 

Hon MICHAEL MISCHIN: The purpose is different. Section 81 refers to the suspension of a whole term of 
imprisonment on the basis that certain conditions are applied that need to be complied with in order to achieve 
the satisfaction of that suspension. The amendments to section 76 are to accommodate the prospect of a partially 
suspended term of imprisonment after a period of imprisonment, when part of that term is to be served in 
custody and part suspended. That is why the amendment was necessary to section 76, and is accommodated by 
a consequential amendment to section 4(4). 
Hon ADELE FARINA: I am having difficulty following this, because we are looking between the bill and the 
legislation. 
Hon Michael Mischin: Do you have a marked-up copy? 
Hon ADELE FARINA: Could the Attorney General run through it again? 
Hon MICHAEL MISCHIN: Clause 61 of the bill, on page 47, inserts after section 4(3), a new subsection (4). 
Does the member have the blue copy? 
Hon Adele Farina: Yes. 
Hon MICHAEL MISCHIN: I refer to page 4, on the copy I have, where subsection (4) is inserted into section 
4, and deals with references to all or part of a term of suspended imprisonment. If Hon Adele Farina goes to 
section 76 on page 78 of the blue copy, she will see that the words “the whole of” have been removed from the 
third line of subsection (1). In section 81, on the other hand, those words remain. Section 81 is on page 83 of the 
blue bill. Hon Lynn MacLaren queried why the words “the whole of the term or terms” is left in section 81, 
whereas there has been a removal of the words “the whole of” in section 76. The purpose of each of those two 
types of suspended imprisonment is different. One is suspension of the whole term of imprisonment on the basis 
of certain conditions and the other allows for the suspension of part of a term of imprisonment—service of part 
of the term and suspension of the rest—once that is completed. 
Clause put and passed. 
Clause 62 put and passed. 
Clause 63: Section 22 amended — 
Hon LYNN MacLAREN: Currently under section 22 of the Sentencing Act, a presentence report must be made 
as soon as practicable and in any event within 21 days after being ordered. The bill amends this section to 
provide that a presentence report is to be made as soon as practicable and in any event within 14 days before the 
sentencing day. In superior courts, when a sentencing day is invariably at least eight weeks after an accused 
pleads guilty, the Aboriginal Legal Service of Western Australia has no issue with the proposed amendment. 
However, ALSWA is concerned about the practical impact of this amendment in the Magistrates Court. 
Currently in the Magistrates Court, if an accused who is in custody pleads guilty and a written presentence report 
is ordered, the sentencing date is ordinarily listed three weeks later. Previously, the remand period was one week, 
but this has been extended over time to accommodate the workload pressures of the department. The amendment 
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is likely to mean that the sentencing day will now have to be listed five weeks after the offender enters the plea 
of guilty to accommodate the requirement of the presentence report to be made within 14 days of the sentencing 
day. In the absence of increased resources for the Department of Corrective Services to enable reports to be 
prepared more quickly, this amendment is likely to increase delays in sentencing, increase time spent in custody 
for offenders and increase the overall cost of imprisonment to the state. 
Hon MICHAEL MISCHIN: I am informed that the Department of Corrective Services has advised that the 
average time for a presentence report is now down to 24 days and will be reduced even further when verbal 
reports are utilised more often in the Magistrates Court. They are also utilising shorter template reports. In fact, 
I have just been told that in some cases they are turning them around in about seven days. The new provision 
allows the Department of Corrective Services to better prioritise the reporting requirements with reference to the 
actual sentencing day, rather than the number of days from the date of an order. That, I think, would be of greater 
assistance in any event, because they are looking at a fixed date for sentencing and having to do the job so many 
days beforehand rather than so many days after a report is ordered. 
Progress reported and leave granted to sit again, pursuant to standing orders. 
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